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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
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NO.         
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1. Sri Tapan Mandal 
Son of late Sudhir Mandal.  
 

2.   Sri Swapan Mandal 
Son of late Sudhir Mandal 
 

3. Smt. Monika Mandal wife of 
Sri Raju Mandal 
 

4. Sri Raju Mandal son late 
Suresh Mandal 

5. Smt. Jamuna Mandal wife of 
late Sudhir Mandal 
All are resident of Mandal 
Para, Mahabhairab, P.S.-
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Counsel for the Petitioner : Mr. Hari Prasad Sebai 
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Counsel for Opposite Parties : Mr. Promod Kumar Sharma, 
Advocate 

Mr. Jiban Kumar Das, 
Advocate 
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J  U  D G  M  E  N  T 

 

1.  Being highly aggrieved by the order of acquittal, 

passed on 03-10-2012, by Sri K.K. Pathak, learned Judicial 

Magistrate, Ist class, Sonitpur, Tezpur, petitioner Smti Tara 

Mandal (who was one of the victim) and State of Assam, 

represented by Public Prosecutor, Sonitpur, Tezpur have filed 

this Criminal Revision petition u/s 397/398/399 Cr.P.C. 

impugning the aforesaid order of acquittal.  

 

2.   The facts relevant for considering the revision 

petition are, in brief, as follows : 

 

  On 27-03-2011 Smti Tara Mandal lodged an FIR 

before Officer-in-charge of Tezpur Police Station, inter-alia, 

alleging that Sri Tapan Mandal, Sri Swapan Mandal, Sri Raju 

Mandal, Monika Mandal and Jamuna Mandal have assaulted 

her and her aged mother causing injury on their persons. Police 

investigated the case and laid chargesheet u/s 143/341/323/294 

of IPC against the accused persons named in the FIR. All the 

accused persons faced trial.  During trial, the prosecution side 

examined 5 (five) witnesses and after completion of the trial, 

Judgment was pronounced on 03-10-2012 whereby learned 

Judicial Magistrate, Ist class, Tezpur acquitted all the accused 

persons holding that the prosecution side has failed to prove the 

charges against the accused persons beyond reasonable 

doubts. The said order of acquittal is impugned in this revision.    
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3.   The petitioners, inter-alia, took following grounds in 

their revision petition :- 

 

(i) that it is a case where male chauvinism has 

been displayed by assaulting two women, one aged 

about 70 years and the other a young unmarried girl; 

(ii) that the informant Smti Tara Mandal who was 

examined as PW 1, was assaulted by the accused 

person she was dragged for about 15 feet, while she fell 

down because of the assault by the accused person the 

Opposite parties she was kicked and given blows by the 

opposite parties on all over her body. The Doctor 

examined them and found injuries over their bodies. Their 

statement before court could not also be dislodged by 

cross-examination, and remains as it is ; 

(iii) that Doctor who was examined as PW 4 also 

found injuries on the bodies of the victims; 

(iv) that correctness, legality or propriety of any 

finding may be examined by the Revisonal court ;  

(v) that there is no sifting and analyzing of the 

evidence on record;  

(vi) that a Judgment may be regarded as 

considered one, only when the real reason for accepting 

one, and rejecting the other of the two views pointed out 

clearly; 
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(vii) that the provisions of chapter XXVII regarding 

Judgment are not clearly followed as such it occasioned 

failure of justice;  

(viii) that the Judgment of the court shall contain 

the reasons and other requirements that embodied in 

section 353 and 354 Cr.P.C in absence of which it is 

unsustainable in law and is liable to be set aside; 

(ix) that the learned court passing the order dated 

03-10-12 in the GR Case No. 604/11 under sections 

143/341/323/294 of IPC has violated all the express 

provisions of law as such it occasioned failure of justice 

and is perverse and liable to be set aside and other fresh 

trial.    

 
4.   Learned counsel for the Opposite Parties, during 

argument, has submitted that in the instant case the Public 

Prosecution has not taken any leave as mentioned in Section 

378 (i) (a) of Cr.P.C. Learned Public Prosecutor has made no 

submissions either in favour of the petitioners or Opposite 

parties.  

 

5.     Before going into the contentions raised by the 

revision petitioner let me look into power of a Sessions Judge 

while entertaining a revision petition. The Sessions Judge’s 

power, while entertaining revision petition is similar to that 

exercised by the High Court under sub-Section (1) of Section  
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401. Similarly Section 399 (2)Cr.P.C. provides that –  

 

“ (2) Where any proceeding by way of revision 

is commenced before a Sessions Judge under sub-

sections (2),(3), (4) and (5) of Section 401 shall, so far 

as may be, apply to such proceeding and references 

in the said sub-Sections to the High Court shall be 

construed as references to the Sessions Judge.”   

 

  Section 401, Clause (3) Cr.P.C provides that – “nothing 

in this section shall be deemed to authorise a High Court to 

convert a finding of acquittal into one of conviction”.  

  

    A mere cursorial reading of the said provision 

would imply that a Sessions Judge, in exercise of his revisional 

power cannot convert a finding of acquittal into one of 

conviction which is also the case in the present case.  

 

   In a very classic Judgment rendered by Hon’ble 

Supreme Court of India in “D. Stephens Vs. Nosibolla” 

(reported in [AIR 1951 SC 196] [Manu/SC/0023/1951]) it was 

held –     

   “ The Revisional Jurisdiction conferred on the 

High Court u/s 438 of the Code of Criminal Procedure ( 

under old Cr.P.C) is not to be lightly exercised when it is 

invoked by private complainant against an order of 

acquittal, against which the Government has right to 

appeal u/s 407 of Cr.P.C (under old Cr.P.C). It could be 
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exercised only in exceptional cases where the interest of 

public justice requires interference for the correction of a 

manifest illegality or the prevention of a gross miscarriage 

of justice. This jurisdiction is not ordinarily invoked or 

used merely because, the lower court has taken a wrong 

view of law or mis-appreciated the evidence on record.” 

 

6.  This view was again reiterated by Hon’ble Supreme 

Court of India in “Bindeswari Prasad Singh Vs. State of 

Bihar” reported in (2002) 6 SCC Page 650 where Supreme 

Court observed as follows : -   

 

“ … Sub-Section 3 of Section 401 in terms provides 

that nothing in section 401 shall be deemed to authorize a 

High Court to convert a finding of acquittal into one of 

conviction. The aforesaid sub-section, which places a 

limitation on a power of the Revisional Court prohibiting it 

from converting a finding of acquittal into one of 

conviction, is itself indicative of the nature and extent of 

the Revisional power conferred by Section 401 of Code of 

Criminal Procedure.” 

 

7.  Though learned counsel for the Opposite Parties 

have submitted that the requirement of taking leave of the 

District Magistrate has not been followed in this case, it should 

not be forgotten that in the instant case we are not dealing with 

an appeal against acquittal u/s 378 but a Revison preferred u/s 

397/398/399 of Cr.P.C.  
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8.      As discussed above, Hon’ble Supreme Court of 

India has made it very clear that in exercise of revisional 

jurisdiction, the Revisional Court is not authorized to convert a 

finding of acquittal into one of conviction. A Revisional Court is 

not justified in interfering with an order of acquittal merely 

because, the Trial Court has taken a wrong view of the law or 

has erred in appreciation of evidence.  

 

9.  In the instant case, learned Judicial Magistrate, Ist 

class, Tezpur, after considering the evidence of prosecution 

witnesses, refused to rely on their testimonies on the ground 

that the evidence of the prosecution witnesses is not wholly 

reliable and there is no corroboration from independent 

witnesses. For the sake of argument, it can be said that if the 

evidence is again re-appreciated by this Revisional Court, it can 

take a different view from what has been taken by learned 

Judicial Magistrate, Ist class. However, in exercise of revisional 

jurisdiction, a Revisional Court can not appreciate the evidence 

to reach a finding different from that of trial court. Unless there 

is a manifest illegality resulting in grave miscarriage of justice, 

exercise of revisional jurisdiction is not warranted. No such 

manifest illegality is shown by the revision petitioner which 

could have justified, interference by this Court.  

 

10.      In view of above, this Revisional Court refuses to 

interfere with the order of acquittal passed by learned Judicial  

 



 

Criminal Revision Case NO: 78(S-4)/2012 

 

8 

 

Magistrate, Ist class, Tezpur on 03-10-2012. Accordingly, this 

revision case is dismissed.  

 

11.      Send back the case record of G.R. Case No. 

604/11 along with the Case Diary. 

 

12.   Given under my hand and seal of this court on this 

day, the 13th February, 2015.  

 

 

       (M.K. Kalita) 

            Sessions Judge, 
            Sonitpur, Tezpur.  

 

 
 

 

Dictated and corrected by me. 
 

 

 

  (M.K. Kalita) 

 Sessions Judge, 

Sonitpur, Tezpur.  
 

 

 
 

Typed by me. 

 
(R. Hazarika) 
Steno. 


